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OPPOSITION TO MOTION FOR WAIVER

The National Telephone Cooperative ("NTCA"), by its attorneys and pursuant to Section

1.45(a) of the Federal Communications Commission's ("FCC" or "Commission") rules, 47 C.F.R.

1.45(a), hereby submits its opposition to MCI WorldCom, Inc.'s ("MCI") Motion for Stay of the

Commission's liability rules for unauthorized carrier changes, or "slamming. ,,1 NTCA opposes

stay of the liability rules without concomitant suspension of the verification rules. 2

The rules were established in the Second Report and Order and Further Notice of
Proposed Rulemaking, In re Implementation of the Subscriber Carrier selection Changes
Provisions of the Telecommunications Act of 1996, FCC 98-334, reI. Dec. 23, 1998 ("Slamming
Order").

2 In connection with that decision, the Commission found that executing carrier
verification was a violation of Section 222(b) of the Communications Act as amended on the basis
that the information exchanged in the course of such verification was proprietary with respect to
the carrier. Therefore, in order for suspension of the verification rules to be effective, the FCC
must also suspend its finding with respect to Section 222(b).

mCA Opposition
CC Docket 94-129
May 14, 1999 1 N~. of Copies r@c'd 0) Y

UstA BC 0 E



I. MCI HAS NOT MET THE CRITERIA FOR A STAY

The four-pronged test for grant ofa stay is: likelihood ofprevailing on the merits; the

moving party will be harmed absent a stay; grant of a stay will not cause harm to others; and the

public interest will not be harmed. 3 MCI has not met this test.

A. Consumers and LECs Would Be Harmed by Grant of a Stay Unless the Verification Rules
are Also Stayed or Suspended

MCl's argument that no party would be harmed by grant of its motion for a stay of the

FCC's slamming liability rules is incorrect; LECs would be harmed if the slamming liability rules

established by the Slamming Order are stayed, while the verification rules set forth in that same

Slamming Order are enforced.4 The two key components of the FCC's Slamming Order are the

verification rules and the liability rules. Together, these new rules were intended to curb the

enormous amount of slamming that has been taking place in recent years.

If the liability provisions are stayed, but the verification provisions are not, executing

carriers (typically LECs) who are prohibited under the new rules from verifying carrier change

requests, will have lost the ability to deter slamming. At the same time, more stringent penalties

imposed upon slammers would be held in abeyance. The result will be an increase in slamming.

In the Slamming Order, the Commission stated "LECs... should experience less concern over

slamming in the future because our new rules, especially the absolution remedy, should decrease

consumer harm from slamming." The Commission should not, therefore, stay one rule without

3 See, Washington Area Metro. Transit Comm'n v. Holiday Tours, Inc., 559 F.2d
841,842-43 (D.C. Cir. 1977).
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suspending the others.

The harm to executing carrierlLECs will take the form of increased time and resources to

address rising slamming complaints and loss of customer good will as a result ofLECs' inability to

prevent slamming of their customers. LEC customers, particularly LEC customers in rural areas

served by NTCA members, who have long-standing and often personal relationships with their

LECs, look to them to guard against slamming. And local telephone customers typically hold

their LEC responsible for whatever billing error or fraud (such as slamming) occurs, whether or

not the LEC has the ability (in this case the authority) to do anything about it.

B. A Stay is Not in the Public Interest

As NTCA pointed out in its Petition for Reconsideration of the Slamming Order6
, by

prohibiting executing carriers from verifying carrier change requests, the Commission removes an

acknowledged, effective weapon against slamming. Further, even though executing carrierlLECs

are removed from the deterrent side of the slamming equation, their customers will continue to

expect LECs to be pro-active and protect them from being slammed. The public and LECs will

be harmed by a stay of the liability rules unless the verification rules are also suspended.

C. Harm to Moving Party

In evaluating MCl's claims ofharm to itself if the rules become effective, the Commission

must balance any such harm with the harm to consumers and LECs if the rules are stayed. MCl's

S In addition to suspension of Section 64.1100, the Commission must also rescind its
conclusion in paragraph 99 of the Slamming Order in regard to Section 222(b) in order to
maintain the status quo ante.
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request for a more streamlined process for administering the tens of thousands of slamming

complaints is tainted by MCl's responsibility for a good portion of those complaints. Since MCI

can remedy much of the injury itselfby eliminating slamming by its employees and agents, it is not

in a position to request a stay. The enormous number of slamming complaints cited by MCI can

also be reduced by such proven prophylactic measures as executing carrier verification.

MCI also argues for a stay in order to preserve the status quo. Yet, grant ofMCl's

Motion to stay the Commission's slamming liability rules will not preserve the status quo, so long

as the new verification rules, which hamstring efforts to thwart slamming, are operative.

D. The Absolution Rule is Not Necessarily Inconsistent with Section 258

MCI contends that the FCC rule that absolves subscribers from payment to the

unauthorized carrier for 30-days violates Section 258(b) because the authorized carrier does not

recover the charges that are forgiven. 7 It is not clear that this argument will prevail on the merits.

The rule permitting subscribers that have been slammed to be absolved from payment for thirty

days is consistent with the objective of depriving the slamming carrier of the incentive to slam by

depriving it of the revenues, even if it also has the effect of depriving the authorized carrier of the

revenues it would have had the opportunity to earn. 8 Since the liquidated damages prescribed by

Section 258(b) are the charges collected by the slamming carrier, ifit collects no charges because

7 MCI Motion at 7.

8 NTCA pointed out in its Petition for Reconsideration that the 30 day time period
running from the time of the slam will often not be adequate for consumers to determine that they
have been slammed. This concern may be somewhat ameliorated by the Commission's May 12,
1999 decision to require bills to highlight change in carriers.
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of the absolution rule, it has no liability to the authorized carrier.9 Despite the dissents from the

Slamming Order, in this circumstance the challenge does not appear to meet the "likely to prevail"

standard.

II. A PARTY SEEKING EQUITABLE RELIEF MUST HAVE "CLEAN HANDS"

As a party seeking equitable relief, MCI must have "clean hands." MCl's request for a

stay of the slamming liability rules is prompted by the fact that it will be faced with tens of

thousands of slamming complaints to process. Yet, as the record in this proceeding shows, MCI

bears a major portion of the responsibility for the huge number of slamming complaints. MCI

cannot, in an action in equity, complain that process for administering the large number of

slamming complaints is too burdensome, when it could cure a significant portion of the problem

itself.

III. CONCLUSION

Delaying the liability rules while allowing the verification rules to take effect would

undermine the FCC's anti-slamming efforts, and unfairly expose executing carrier/LECs to

increased liability as slamming continues unchecked. Therefore, MCl's Motion for Stay should be

denied unless the Commission simultaneously suspends its verification rules and rescinds its

Section 222(b) finding.

9 Absent the liability for damages created by Section 258(b), the authorized carrier
would appear to have no claim on revenues for service it did not provide.
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